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Attn: Elizabeth M. Murphy, Secretary

Re: Release No, 34-64148 (File No. S7-14-11)

By E-mail: regs.comments{@occ.treas.gov

Office of the Comptroller of the Currency

250 E Street, SW, Mail Stop 2-3

Washington, DC 20219

Re: Credit Risk Retention - Docket Number OCC-2011-0002

By E-mail: regs.comments@federalreserve.gov

Board of Governors of the Federal Reserve System
th

20 Street and Constitution Avenue, NW
Washington, DC 20551

Attn; Jennifer J. Johnson, Secretary

Re: Docket No. R-1411

By E-mail: Comments@FDIC.gov
Federal Deposit Insurance Corporation
th

550 17 Street, NW
Washington, DC 20429

Attn: Robert E. Feldman, Executive Secretary, Comments
Re: RIN 3064-AD74

Ladies and Gentlemen:

The Carsey Institute submits this letter in response to the request for comment by the Department
of the Treasury, the Office of the Comptroiler of the Currency, the Federai Reserve Board, the
Federal Deposit Insurance Corporation, the Securities and Exchange Commission (the
“Commission”), the Federal Housing Finance Agency and the Department of Housing and Urban
Development (collectively, the “Agencies™) on the Agencies’ jointly proposed rules to implement
the requirements of the Dodd-Frank Wall Street Reform and Consumer Protection Act (the
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“Dodd-Frank Act™). The proposed rules implement the credit risk retention requirements of
Section 15G of the Secunities Exchange Act of 1934 (the “Exchange Act”) in accordance with
Section 941(b) of the Dodd-Frank Act. Generally, the proposed rules mandate the securitizer of
asset-backed securities (“ABS”) to retain not less than five percent of the aggregate credit risk of
the assets collateralizing an issuance of ABS.

This letter proposes that, as permitted by Section 135G, the final rules exempt a special class of
ARBS transactions from the credit risk retention requirements of Section 15G. These ABS
transactions are described below under “CDFI Bond Guarantee Program.”

The Carsey Institute

The Carsey Institute conducts national and regional policy research on vulnerable children, youth
and families and on sustainable community development. The institute has a rigorous, engaged
team of applied social scientists and natural resource experts a well-established communications
and outreach program and an extensive list of published reports, policy briefs and fact sheets. The
Carsey Institute produces topical reports and briefs that present complex data analysis on pressing
issues that are grounded in real-world conditions and tied to current policy debates and practical
solutions. This publications program is the core of the Carsey Institute’s work to offer high
quality, powerful resources to decision makers working with vulnerable rural families and
communities,

CDFI Bond Guarantee Program

Sections 1134 and 1703 of the Small Business Jobs Act of 2010 authorize the Community
Development Financial Institutions Fund (the “CDFI Fund™) to admiuister a program that offers a
federal guarantee for bonds issued for community or economic purposes. Under the legislation,
the U.S. Department of the Treasury may issue up to $1 billion a year in bond anthority
terminating on September 30, 2014. The CDFI Bond Program (the “Program™) links community
development financial institations (“CDFIs”) with the capital markets and has the potential to
provide an important, and previously unavailable, new source of capital that CDFls can access to
better serve their markets. Under the Program, CDFls apply to the CDFI Fund for the authority to
issue a federally guaranteed bond by submitting a capital distribution plan. Authorized uses of the
loans financed may incinde a variety of financial activities, such as supporting commercial
facilities that promote revitalization, community stability and job creation and retention;
community facilities; the provision of basic financial services; housing that is principally
affordable to low-income people; businesses that provide jobs for low-income people or are
owned by low-income people; and community or economic development in low-income or
underserved rural areas.

' Small Business Jobs Act of 2010, Pub. L. No. 111-240, §1134, §1703, 12 U.S.C. §4713 (2011).
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The United States Treasury has invited comments from the publc regarding the Program to be
submitted by August 15, 2011 in anticipation of promulgating final regulations to implement the
Program by September 27, 20117 We respectfully request that the credit risk retention rules
specify that the Program is exempt from the rules for the reasons set forth below. We fear that
without this exemption, the Program will never be utilized. We also note that the Program is of
limited duration and is set to expire on September 30, 2014, With this very limited duration, we
want to ensure that there are no impediments to CDFI participants accessing this Program so as to
increase the volume of loans made in the United States for vital community development

purposes.

CDFI Bond Guarantee Program Risk-Share Pool

The Program legislation includes a risk-share provision whereby each qualified issuer of bonds
shall, during the term of the guarantee provided under the Program, establish a risk-share pool,
capitalized by contributions from CDFI participants in an amount equal to 3 percent of the
guaranteed amount outstanding on the subject bonds.? Therefore, because credit risk retention
was addressed and tailored specifically for the Program, it is our view that the Program
transactions were designed to be exempt from the final credit risk retention requirements of
Section 15G of the Exchange Act in accordance with Section 941(b) of the Dodd-Frank Act.

Exemption for CDFI Bond Guarantee Program Transactions

Section _.21(a)(1)(11) of the proposed rules {General exempiions) states that exempt from the
rules are issuances of ABS that “{A) Are insured or guaranteed as to the payment of principal and
interest by the United States or an agency of the United States; and (B) Are collateralized solely
(excluding cash and cash equivalents) by residential, multifamily, or health care facility mortgage
loan assets or interests in such assets.’”™ While ABS issued under the Program meet
_2T@D3E1DA), such ABS do not meet the requirements for exemption under
_21(a)(1)(it}B) or any other exemption as currently proposed.

As noted in the proposed rules, Section 15G(c)}(1)(G)(ii) of the Exchange Act contemplates and
permits a total or partial exemption for the securitization of an asset issued or guaranteed by the
United States, or an agency of the United States, as the Federal banking agencies and the
Commission jointly determine appropriate in the public interest and for the protection of
investors.” In addition, Section 15G(e)(1) permits the joint adoption or issuance of additional

776 Fed. Reg. 38577 (July 1, 2011))
? Small Business Jobs Act of 2010, Pub. L. No. 111-240, §1134, 12 U.S.C. §4713 (2011).
76 Fed. Reg. at 24172,

3 76 Fed. Reg. at 24136.
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exemptions, exceptions or adjustments to the risk retention requirements of the rules, including
exemptions, exceptions or adjustments for classes of institutions or assets, if the exemption,
exception or adjustment would: (A) help ensure high quality underwriting standards for the
securitizers and originators of assets that are securitized or available for securitization and (B)
encourage appropriate risk management practices by the securitizers and originators of assets,
improve the access by consumers and businesses to credit on reasonable terms, or otherwise be in
the public interest and for the protection of investor.®

As stated in the proposed rules:

As indicated in the legislative history of section 15G, “When securitizers retain a material
amount of risk, they have “skin in the game,” aligning their economic interest with those
of investors in asset-backed securities.” By requiring that the securitizer retain a portion
of the credit risk of the assets being securitized, section 150 provides securitizers an
incentive to monitor and ensure the quality of the assets underlying a securitization
transactiogl, and thereby helps align the interests of the securitizer with the interests of
investors.

Through the CDFI Fund, the Umited States Treasury has awarded over $1 billion to Community
Development Financial Instittions. The Program represents an important means of materially
increasing the amount of funds made available for this important public interest initiative which
the U.S. Congress and the Unites States Treasury have vigorously supported. By granting an
exemption for the Program, you will ensure that the full impact of the Program is realized. We
also believe that an exemption for the Program is appropriate in light of the 3% risk-share pool
requirement already included by Congress in the statute creating the Program. In setting the
Program’s risk-share pool at 3%, Congress recognized that any higher level would be unduly
burdensome on the not-for-profit CDFIs uiilizing the Program who otherwise would have very
limited access to the capital markets. Moreover, Congress recognized that strict underwriting is
already a feature of the Program as all of the loans must satisfy statutory guidelines and
moreover, CDFI lenders must be specifically approved by the CDFI Fund.

Conclusion

We respectfully request that a general exemption from the final rules be adopted for Program
fransactions as permitted by Exchange Act sections 15G(c)(D{G)(1) and 15G(e){1). We hereby
request that Section __.21(a) of the final rules (Gereral exemptions) include ABS that “(A) Are
insured or guaranteed as to the payment of principal and interest by the United States or an
agency of the United States; and (B) Are collateralized by any credit instrument that 1s extended

676 Fed. Reg. at 24136.

776 Fed. Reg. at 24096.
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under the guaraptee program for bonds and notes issued for eligible comamumity or economic
development purposes cstablished under [Sec. 114A of The Riegle Community Development and
Regulatory Improvement Act of 1994 (12 U.5.C. 4701 et seq.)].”

We appreciate your consideration of this request to exempt CDFI Bond Guarauntee Program
transactions. If you have any comments or questions, please feel free to contact the undersigned
at (603} 862-3201 or michael. swack{@unh edu.

Sincerely,

Michael Swack, Professor
The Carsey Institute and the Whittemore School of Business and Economics

cc! United States Depariment of the Treasury
Assistant General Counsel, Law, Ethics and Regulation
1500 Pennsylvania Avenue, NW
Washington DC 20220

United States Department of the Treasury

Benson F. Roberts, Senior Policy Analyst, Financial Institutions
1500 Pennsylvania Avenue, NW

Washington DC 20220

CDFI Fund

Office of Legislative and External Affairs
601 Thirteenth Street, NW

Suite 200, South

Washington DC 20003

CDFI Fund

Office of Legal Counsel
601 Thirteenth Street, NW
Suite 200, South
Washington DC 20005
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